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Orderly Liquidation Authority
(This is a summary of this topic. For more in-depth information, see “Analysis of the Orderly Liquidation 
Authority, Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act.”)

Title II of the Dodd-Frank Wall Street Reform and Consumer Protection Act, H.R. 4173, 111th Cong. 
(2010) (the “Dodd-Frank Act” or the “Act”), titled “Orderly Liquidation Authority,” creates a new 
federal receivership process pursuant to which the FDIC may serve as receiver for large, interconnected 
financial companies, including broker-dealers, whose failure poses a significant risk to the financial stability 
of the United States.1 This article provides an overview and summary of the key provisions of this new 
liquidation regime.

Entities Subject to the Act: Financial Companies

Only entities that are “financial companies” are eligible to be placed into receivership under the Act. 
There are four categories of financial companies. The first category includes “bank holding companies,” 
as defined in section 2(a) of the BHCA.2 Under this definition, a bank holding company includes any 
company that has control over any bank or over any company that is or becomes a bank holding 
company by virtue of the BHCA.3 

The second category of financial company includes nonbank financial companies supervised by the 
Board of Governors, including nonbank financial companies that the Council has determined must be 
supervised by the Board of Governors.4 See “Key Measures to Address Systemic Risk.” Nonbank 
financial companies are companies “predominantly engaged in financial activities.”5 A company satis-
fies this definition if it and all of its subsidiaries derive either 85% of their annual gross revenues or 
85% of their consolidated assets from activities that are “financial in nature” or incidental to a financial 
activity, or from the ownership or control of one or more insured depository institutions.6

The third category of financial company includes subsidiaries of the two foregoing categories of financial 
companies, other than subsidiaries that are insured depository institutions or insurance companies.7 The 
fourth category includes brokers and dealers that are registered with the SEC and that are members of 
the SIPC. 

Initiating the Receivership Process: “Systemic Risk Determination”

To be placed into receivership under the Act, a financial company must be a “covered financial com-
pany.” A covered financial company is a financial company as to which a “systemic risk determination” 

1 Act § 204(a).
2 Act §§ 102(a)(1) & 12 U.S.C. § 1841(a).
3 A company “has control over a bank or a company,” pursuant to section 2(a) of the BHCA, if (a) it directly or 

indirectly has the power to vote 25% or more of any class of voting securities of the bank or company; (b) it 
controls in any manner the election of a majority of directors or trustees of the bank or company; or (c) the 
Board of Governors determines, after notice and opportunity for hearing, that the company directly or indirectly 
exercises a controlling influence over the management or policies of the bank or company. 12 U.S.C. § 1841(a)(2).

4 Act § 102(a)(4).
5 Act §§ 102(a)(4)(A)(ii) & 102(a)(4)(B)(ii).
6 Act § 102(a)(6).
7 Act § 201(a)(11)(iv).
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has been made.8 On their own initiative, or at the request of the Secretary of the Treasury, the FDIC (or 
in the case of a covered broker or dealer, the SEC, and, in the case of an insurance company, the Director 
of the Federal Insurance Office) and the Board of Governors must make a written recommendation 
regarding whether a financial company presents systemic risk. 

Upon receipt of the above-referenced recommendation with respect to a financial company other than 
an insurance company, the Secretary — in consultation with the President of the United States — must 
seek appointment of the FDIC as receiver if the Secretary determines, among other things, that: 

the company is in default or in danger of default; •	

the default of the financial company would have a serious adverse effect on the financial stability of •	
the United States; 

no viable private sector alternative is available to prevent the default; •	

the effect on the claims or interests of creditors, counterparties and shareholders of the financial •	
company and other market participants of proceedings under the Act is appropriate, given the impact 
that any action under the Act would have on the financial stability of the United States; and 

an orderly liquidation would avoid or mitigate such adverse effects.•	 9 

Insurance companies cannot be placed into receivership under the Act. If a systemic risk determination 
is made with respect to an insurance company, the insurance company may be liquidated or rehabilitated 
only pursuant to state law proceedings. However, if the appropriate state agency fails to commence 
state law proceedings within 60 days of a systemic risk determination, then the FDIC may act in place 
of such agency and pursue relief under state law.

A financial company is in default or in danger of default if (i) a bankruptcy case has been, or likely will 
promptly be, commenced with respect to the financial company; (ii) the financial company has incurred, 
or is likely to incur, losses that will deplete all or substantially all of its capital, and there is no reasonable 
prospect for the company to avoid such depletion; (iii) the assets of the financial company are, or are 
likely to be, less than its obligations to creditors and others; or (iv) the financial company is, or is likely 
to be, unable to pay its obligations (other than those subject to a bona fide dispute) in the ordinary 
course of business.10

Following such determinations, the Secretary must notify the financial company and the FDIC. If the 
directors and officers of the company consent to the FDIC’s appointment as receiver, the Secretary will 
appoint the FDIC as receiver, and the directors and officers are absolved of liability to stakeholders for 
such acquiescence.11 If the directors and officers do not consent, then the Secretary is required to file a 
sealed petition with the United States District Court for the District of Columbia for an order authorizing 

8 Act § 203.
9Act § 203(b). In the case of covered brokers and dealers, the FDIC will serve as receiver, but the SIPC will 

serve as trustee. Upon appointment as trustee, the SIPC must file an application for a protective decree 
under SIPA. Assets retained by the broker or dealer and not transferred to a covered financial company must 
be administered pursuant to SIPA. See Act § 205(a).

10Act § 203(c)(4).
11 Act § 207.
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the Secretary to appoint the FDIC as receiver. The Court is directed to hold a confidential hearing at which 
the company may oppose the petition. The Court’s task at the hearing is limited to deciding whether 
the Secretary’s determinations were “arbitrary and capricious,” a standard that is very deferential to the 
Secretary and effectively presumes the validity of the Secretary’s determinations.12

If the Court finds that the determinations were not arbitrary and capricious, it must authorize the Secretary 
to appoint the FDIC as receiver.13 If the Court finds that the determinations were arbitrary and capricious, 
it is required to provide the Secretary with a written statement explaining the Court’s rationale, and must 
afford the Secretary an immediate opportunity to amend and refile the petition. If the Court does not 
make any ruling within 24 hours of receiving the petition, the petition will be granted by operation of law, 
the Secretary will appoint the FDIC as receiver, and liquidation under the statute will be commenced 
automatically.14 The Act provides for highly expedited appeals of the Court’s rulings.

Basic Elements of the Liquidation Process

Once the FDIC is appointed receiver of a covered financial company, it assumes virtually complete 
control over the liquidation process, the role of the courts in the core receivership process ends, and 
only limited avenues exist for challenging the various ancillary decisions that the FDIC may make in 
pursuing the liquidation. As receiver, the FDIC succeeds to all rights, titles, powers and privileges of the 
company and its assets, and of any stockholder, member, officer or director of the company. The FDIC 
may conduct all aspects of the company’s business and may liquidate and wind up the affairs of the 
company in such manner as the FDIC deems appropriate.15

Notably, the Act grants the FDIC broad authority to arrange for the sale of selected assets of a covered 
financial company to one or more private acquirers, subject to any applicable antitrust laws and other 
applicable agency review. Similarly, the FDIC may arrange for the acquisition of a covered financial 
company by one or more private acquirers, subject to the same antitrust and other regulatory qualifica-
tions. In connection with any sale or merger, the FDIC can arrange for the acquirer to assume selected 
contracts and liabilities, including outstanding derivatives contracts. The FDIC may facilitate such 
transactions without advance notice to, input from or consent of creditors, shareholders or contract 
counterparties. 

The FDIC also is empowered to create a “bridge financial company” to succeed to selected assets and 
liabilities of the covered financial company or covered broker dealer.16 A bridge company can be created 
without court approval and without notice to, input from or consent of any creditors or shareholders.17 
The bridge company need not be funded with capital or surplus (though the aggregate amount of 
liabilities assumed by a bridge company may not exceed the aggregate amount of assets that are 
transferred to it). Once created, the bridge company is to be managed by a board of directors appointed 
by the FDIC. A bridge company is not meant to have perpetual existence, but is a temporary creation 

12Act § 202(a)(1)(A)(iii).
13 As noted above, in broker-dealer liquidations, the FDIC is appointed  

as receiver, but SIPC must also appoint a trustee. Act § 205.
14Act § 205.
15Act § 210(a)(1).
16Act § 210(h)(2).
17Act § 210(e).
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designed to serve as a “bridge” to a permanent transaction with a private acquirer. Accordingly, a 
bridge company established under the Act terminates two years after it is granted its charter, although 
the FDIC has the discretion to extend such status for up to three additional one-year periods.18 

While affording the FDIC virtually unfettered control in these matters, the Act does identify several 
principles that guide the FDIC’s conduct. For instance, in disposing of assets, the FDIC must use best 
efforts to maximize returns, minimize losses and mitigate the potential for serious adverse effects to 
the financial system.19 In deciding upon a course of action, the FDIC also must determine that such 
action is necessary for the financial stability of the United States, and not for the purpose of preserving 
the company; ensure that the shareholders of the covered financial company do not receive payment 
until after all other claims are fully paid; and ensure that unsecured creditors bear losses in accordance 
with the priority-of-claim provisions. The FDIC may not take an equity interest in or become a share-
holder of the covered financial company or any covered subsidiary.20

The FDIC is given several other powers, which can be grouped into three main categories: resolution 
and payment of claims; disposition of existing contracts and similar obligations; and recovery of pre-
receivership fraudulent conveyances and preferential transfers.

Claims Resolution and Payment. The FDIC is given unilateral authority to review claims and to make 
determinations either allowing or disallowing them. A claimant wishing to contest such a determination 
must file suit with the district court for the district where the principal place of business of the covered 
financial company is located.21 The Act also identifies the priorities in which claims may be paid: the costs 
of the receivership are afforded first priority, with claims owed to the United States coming next, followed 
by other claims against the covered financial company. The Act requires that all claimants who are 
similarly situated be treated in a similar manner, but permits the FDIC to deviate from this principle as 
necessary to maximize the value of the assets of the covered financial company; to initiate and continue 
operations essential to implementation of the receivership or any bridge financial company; to maximize 
the present value return from the sale or other disposition of the assets of the company; or to minimize 
the amount of any loss realized upon the sale or other disposition of the assets of the company.22

Disposition of Existing Contracts and Related Obligations. The Act provides that the FDIC may, 
within a reasonable period of time, disaffirm or repudiate any contract or lease to which the financial 
company is a party where continued performance is too burdensome or such repudiation would other-
wise promote orderly administration. With few exceptions, damages for such repudiation are limited to 
actual, direct and compensatory damages.23 Alternatively, the FDIC may determine to transfer its rights 
and obligations under a contract or lease to an acquirer of the covered financial company’s assets, not-
withstanding any contractual provisions which excuse a counterparty from performing by reason of the 
company’s insolvency, the appointment of a receiver, and similar circumstances.24 

18Act § 210(h).
19Act § 210(a)(9)(E).
20 Act § 206.
21Act § 210(a).
22Act § 210(b).
23Act § 210(c).
24Act § 210(c)(13).
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Fraudulent Conveyances and Preferential Transfers. Finally, the FDIC has the power under the Act 
to sue to avoid fraudulent transfers, preferences and improper setoffs.25 The statutory definitions of 
fraudulent transfers (transfers made, while a company is insolvent, for less than reasonably equivalent 
value) and preferences (payments to or for the benefit of a creditor that allow the creditor to receive more 
than it would receive in a liquidation) are almost identical to the statutory definitions of these terms 
contained in the United States Bankruptcy Code.26 

Provisions for Paying for the Process

The Act prevents the use of taxpayer funds to pay for the receivership process. It provides that “no 
taxpayer funds shall be used to prevent the liquidation of any financial company“; “taxpayers shall bear 
no losses from the exercise of any authority under this title”; “creditors and shareholders must bear all 
losses in connection with the liquidation of a covered financial company”; and that the FDIC shall not 
take an equity interest in any covered financial company.27 Moreover, the Act provides that “[a]ll funds 
expended in the liquidation of a financial company under this title shall be recovered from the disposi-
tion of assets of such financial company,” or shall be recouped via assessments on other financial 
companies.28

While the Act contemplates the financial sector ultimately being responsible for the costs of a liquidation 
if assets are insufficient, the Act affords means by which the FDIC can incur interim debt obligations to 
fund a liquidation, which can later be recovered through assessments on the financial sector. Specifically, 
upon its appointment as receiver, the FDIC is authorized to issue obligations to the Secretary to fund the 
liquidation in an amount not to exceed, during the first 30 days of the receiver’s appointment, 10% of a 
financial company’s total consolidated assets and, thereafter, 90% of the fair value of the total consolidated 
assets of each covered financial company that are available for repayment. No debt provided pursuant 
to the 90% limit, however, may be incurred unless the Secretary and the FDIC agree to a specific plan 
and schedule to achieve repayment of such debt.29

The FDIC is required to charge “one or more risk-based assessments” if necessary for it to pay in full 
the obligations issued by the FDIC to the Secretary within 60 months of the date of issuance of the 
obligations, or a later date if an extension is necessary to avoid a serious adverse effect on the financial 
system.30 These assessments first must be made against any claimant that received additional payments 
from the FDIC pursuant to its authority to treat some creditors more favorably than others, as described 
above. Any assessment against a claimant must be in an amount equal to the difference between the 
aggregate value the claimant received from the FDIC on its claim under the Act, on the one hand, and 
the value the claimant was entitled to receive solely from proceeds of the liquidation of the covered 
financial company, on the other hand.31

If the funds recouped from claimants are insufficient to satisfy the obligations to the Secretary, then the 
FDIC may assess “eligible financial companies” and certain other financial companies.32 “Eligible financial 

25 Act §§ 210(a)(11)(A), 210(a)(11)(B) & 210(a)(12), respectively.
26 Compare Act §§ 210(a)(11)(A) & (B) with 11 U.S.C. §§ 547 & 548, respectively.
27 Act §§ 212(a), 212(c), 204(a) & 206(5), respectively.
28Act § 212(b).
29Act § 210(n).
30Act § 210(o)(1)(B).
31Act § 210(o)(1)(D)(i).
32Act § 210(o)(1)(D)(ii).
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companies” include any bank holding company with total consolidated assets equal to or greater than 
$50 billion and any nonbank financial company supervised by the Board of Governors.33 Assessments 
must be imposed on a “graduated basis,” with financial companies having greater assets being assessed 
at higher rates, and pursuant to a “risk matrix” that ties a particular financial company’s assessment to 
an array of factors relating to its size and relative risk to the financial sector.34

Funds raised by the FDIC through borrowings from the Secretary and through assessments on the finan-
cial sector are to be deposited into the Treasury in a separate fund known as the “Orderly Liquidation 
Fund.”35 Amounts in the Fund are available to the FDIC to carry out its responsibilities under the Act, 
including the payment of principal and interest on obligations it issues to the Secretary.36 However, the 
FDIC may utilize amounts in the Fund with respect to a covered financial company only after the FDIC 
has developed an orderly liquidation plan that is acceptable to the Secretary.37

While the Act contains broad prohibitions on the use of taxpayer funds to finance a liquidation, the FDIC 
may, “in its discretion” and as “necessary or appropriate,” make available to the receivership funds for 
the orderly liquidation of a covered financial company.38 All such funds are afforded priority in payment.39 
Similarly, the FDIC may provide funding to facilitate transfers to or from a bridge financial company. Lastly, 
a bridge financial company is authorized to obtain its own financing, including financing secured by liens 
on assets that already are subject to liens.40

Special Provisions Regarding Derivatives

The Act contains several provisions that afford special protections to parties to certain derivatives agree-
ments (which are called “qualified financial contracts” under the Act), including repurchase agreements, 
securities contracts, forward contracts, commodity contracts and swap agreements and, in each instance, 
specifically defined classes of counterparties.41 Consistent with special protections afforded under other 
insolvency regimes, the Act provides that selected non-debtor counterparties to such agreements are free 
to exercise their contractual rights to terminate, close-out and liquidate their positions upon the insol-
vency of their counterparties.42

However, the Act contains important limitations on the typical contractual rights of derivatives counter-
parties. First, the Act prohibits a protected party from terminating, liquidating or netting out its position 
solely by reason of the appointment of the FDIC as receiver or the financial condition of the financial 
company in receivership until 5:00 p.m. Eastern Time on the business day following the date of appoint-
ment of the FDIC. A protected party also is precluded from exercising any such contractual rights after it 
has received notice that its qualified financial contract has been transferred to another financial institution — 

33Act § 210(o)(1)(A).
34Act §§ 210(o)(2) & 201(o)(4).
35Act §§ 210(n)(1) & 201(n)(2).
36Act § 210(n)(1).
37Act § 210(n)(9).
38Act § 204(d).
39Act § 204(d).
40Act § 210(h).
41Act § 210(c)(8); 11 U.S.C. §§ 555, 556, 559, 560 & 561; 12 U.S.C. § 1821(e)(8).
42 Act § 210(c)(8); 12 U.S.C. § 1821(e)(8); 11 U.S.C. §§ 555, 556, 559, 560 & 561.
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including a bridge financial company.43 The Act requires that the FDIC notify a protected party of any such 
transfer by 5:00 p.m. Eastern Time on the business day following the date of appointment of the FDIC.44

Other limitations on the rights of derivatives counterparties relate to so-called “walkaway” clauses. In a 
typical derivatives contract, when the contract is terminated, the party who is “out of the money” must pay 
the party who is “in the money.” A walkaway clause overrides this provision by affording the nondefaulting 
party the right to walk away from a termination payment it otherwise would owe the defaulting party. It 
also may give the nondefaulting party the right to suspend periodic payments it otherwise may owe to the 
defaulting party under the contract, an option the defaulting party may exercise in lieu of termination in 
the hope that favorable market movements will reduce any amount owed to the defaulting party. The Act 
provides that no walkaway clause shall be enforceable in a qualified financial contract of a covered financial 
company in default. It further states that a counterparty may suspend a payment or delivery obligation for 
only one day following appointment of the FDIC as receiver.45 Thereafter, the counterparty must perform.

Possible Consequences to Directors and Management

The Act contains several provisions that may result in severe consequences to the management of covered 
financial companies placed into receivership. First, the Act provides, in several sections, that management 
responsible for the condition of the financial company will be severed from its employment.46 Additionally, 
those responsible for the financial condition of the financial company may be made to bear economic 
consequences consistent with their responsibility.47 The Act also provides that any payment made to, 
or for the benefit of, an insider, or any obligation incurred to or for the benefit of an insider, under an 
employment contract and not in the ordinary course of business, may be avoided as a fraudulent transfer 
if the covered financial company received less than reasonably equivalent value in exchange for such 
payment or transfer.48

Finally, the Act outlines the circumstances under which culpable management may be banned from the 
financial services industry for a term of at least two years.49 Specifically, the Act provides that manage-
ment may be banned if the FDIC determines that:

management directly or indirectly (a) violated any (i) law or regulation, (ii) final cease-and-desist order, •	
(iii) condition imposed in writing by a Federal agency in connection with any action, application, notice 
or request by the company or such senior executive or (iv) written agreement with such agency; (b) 
engaged or participated in any unsafe or unsound practice in connection with any financial company; or 
(c) committed or engaged in any act, omission or practice which constitutes a breach of fiduciary duty;

by reason of such violation, practice or breach, management has received financial gain or other •	
benefit and such violation, practice or breach contributed to the failure of the company; and

such violation, practice or breach involves management’s personal dishonesty or demonstrates •	
willful or continuing disregard for the safety and soundness of the company.50 

43Act § 210(c)(9)(D).
44Act § 210(c)(10)(A).
45Act § 210(c)(8)(F).
46Act §§ 206(4) & 210(a)(1)(C)(ii).
47Act §§ 204(a)(3), 210(f) & 210(s).
48Compare 11 U.S.C. § 548(a)(1)(B) with Act § 210(a)(11).
49Act § 213(c)(1).
50Act §§ 213(b), 213(c) & 12 U.S.C. § 1818(e).


