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Cartels: US/EU REcEnt DEvElopmEntS 

t
he first panel discussed how 
the EU and the U.S. agencies 
are enforcing Article 101 tFEU 

and Section 1 of the Sherman Act, 
respectively. the panel included 
Kirtikumar mehta (Advisor to the 
India competition commission and 
Former cartel Director at the EU 
commission), marisa tierno centella 
(Deputy Head of Unit at the EU 
commission - cartels), nelson Jung 
(Director at the oFt – competition 
Enforcement) and Sharis pozen 
(partner at Skadden Arps and Former 
Acting Assistant Attorney General at 
the DoJ).

the first point covered in the discus-
sion was the fact that the DoJ is not 
afraid to bring criminal charges and 
convict U.S. and non-U.S. citizens 
for cartel infringements. Reference 
was made to the fact that the DoJ 
has reinforced its litigation capabili-
ties by hiring a substantial number of 
litigators and by creating specific 
positions such as the Deputy Assis-
tant Attorney General for litigation 
and the Director of litigation. 

the discussion regarding the EU 
started off with a reference to the most 
recent findings of the European court 
on issues of rights of defense, and in 
particular with regard to parental liabi-
lity and ringleader charges. the 
bitumen cartel case was discussed, 
where the court analyzed the 
evidence put forward by the commis-
sion and concluded that the commis-
sion did not meet its burden of proof 
to show ringleader activity. moreover, 
recent case law has made it clear that 
for the European court, the presump-
tion that parent companies of 100%-
owned subsidiaries control their 
conduct in the market does not 
discharge the commission from its 
obligation to clearly state the charges 
against those parent companies in the 
Statement of objections. 

the panelists also discussed the issue 
of access to the replies to the State-
ment of objections in cartel cases and 
the commission’s practice of provi-
ding access to the relevant passages 
of the replies on which the commis-
sion has based its accusations. 

the panelist also discussed the upco-
ming institutional changes in the UK 
including the introduction of a system 
of collective decision-making for cartel 
cases and a more substantial oral 
procedure, which will allow the parties 
and the office of Fair trading ("oFt") 
to discuss the available evidence and 
address key elements of the penalty 
calculation. 

the panelists also discussed private 
enforcement and agreed that the EU 
commission and the oFt both have 
taken an active role in promoting 
private actions. Reference was made 
to a recent case, the cardiff bus case, 
where the oFt concluded there was 
an infringement. the oFt did not 
impose any financial penalties but 
brought the case to create a legal 
basis for follow-on actions. In this 
case, the UK’s competition Appeal 
tribunal awarded both compensatory 
and exemplary damages to the plain-
tiffs given the absence of an adminis-
trative fine. 

Private enforCement: GoInG GlobAl?

t
he second panel included 
pascal cardonnel (Référendaire 
at the court of Justice of the 

EU), Janusz ordover (professor of 
Economics at new York University and 
Former chief Economist at the Anti-
trust Division of the DoJ), mark brealey 
Qc (brick court chambers) and James 
Keyte (partner at Skadden Arps).

the panel discussed the various routes 
open to antitrust follow-on damages 
claimants in gaining access to the 
commission’s file, including on the 
basis of EU-level transparency laws 
(EnbW to odile Jacob), and concluded 
that the current presumption of non-
disclosure of the commission’s file, 
regardless of the stage of proceedings, 
makes this path unattractive to liti-
gants. next, the much talked-about 
ruling in pfleiderer that requires national 
courts to balance the respective inte-
rests in granting or restricting access to 

leniency documents was discussed. In 
particular, the ruling has raised ques-
tions about the effect of EU law on 
national civil procedure rules, that are 
still to be answered by the EcJ. the 
use of the EU’s rules concerning judi-
cial cooperation between the member 
States was also discussed.

the panel also covered the approach 
of the English courts to the many 
procedural and substantive complica-
tions that a private litigant faces. Issues 
relating to the statute of limitations, res 
judicata, access to leniency docu-
ments, and proving causation and 
damages were covered.

the panel then addressed the US pers-
pective and the lessons that can be 
learned from the US private enforce-
ment framework. It was considered 
crucial for courts to have a gatekee-
ping role, whereby they can assess the 
merits of a case at an early stage in the 

proceeding. the panel agreed that 
there was room for allowing some 
recovery of costs, and for improvement 
in discovery rules.

the second panel ended with a discus-
sion of the difficulties in assessing and 
proving cartel damages. the fact that 
two companies conducted business 
with an entity operating in the context 
of a cartel arrangement does not mean 
that they have necessarily suffered the 
same degree of harm. to award the 
proper amount of damages, there must 
be a careful case-by-case analysis of 
the amount each particular firm was 
overcharged, by reference to the 
precise period in which the company 
dealt with the entity concerned. 

mergers: US/EU cURREnt  
DEvElopmEntS

t
he last panel of the day focused on 
recent developments in merger control 
law on both sides of the Atlantic. this 

panel included Johannes luebking (Head of 
Unit at the EU commission – merger case 
Support and policy), Simon bishop (partner and 
co-founder at Rbb Economics), Kaarli Eichhorn 
(counsel at General Electric), and Sharis pozen. 

In the U.S., civil merger enforcement continues 
to be a major focus for the DoJ. the U.S. 
competition authorities are willing to enter into 
consent decrees that effectively preserve 
competition; however, they are prepared to 
block those transactions that could be anticom-
petitive and in which the parties do not propose 
an effective remedy. 

Across the pond, the EU merger control regula-
tion has become a stable and mature 
framework. the panel discussed the recent EU 
decisions, including Deutsche börse/ nYSE 
Euronext in particular. 

the panelists also discussed a few areas in 
which improvements of EU merger control laws 
would be desirable. In particular, they pointed 
out a possible enforcement gap with regard to 
minority shareholdings, as well as the possibility 
of further simplifying the assessment of non-
problematic cases. 

the panelists stressed the efforts that the DoJ 
and the EU commission have put into enhan-
cing international cooperation. the DoJ created 
a special position for this purpose, Special 
Advisor for International matters; and the 
secondment of officials between the agencies 
has helped to promote deeper relationships and 
understanding between them. the DoJ and the 
EU commission have also made an effort to 
promote cooperation with emerging economies 
such as china, which has helped to promote 
procedural fairness and transparency 
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t
he Institute of competition law is a think 
tank, founded in 2004 by nicolas 
charbit, phD, with offices in paris and 

new York. the Institute cultivates scholarship 
and discussion on antitrust issues through 
conferences and its publications, concurrences 
Journal and the e-competitions bulletin. the 
Institute attracts government, business and 
academic attention to a broad range of subjects 
relating to competition law, regulations and 
industrial economics. this focus on the antitrust 
field allows the Institute to combine legal exper-
tise with political acumen. the Institute of 
competition law has become one of the few 
think tanks in Europe to have significant 
influence on antitrust policies.

Events
Since 2004, the Institute has held more than 100 
events – conferences, lunch meetings, in-house 
seminars or private dinners – in brussels, 
london, paris, new York and Washington Dc. 
Each event is supervised by an ad hoc steering 
committee in order to ensure independence, 
objectivity and academic excellence. Some of 
these events have helped to shape antitrust poli-
cies. papers of most of these events have been 
published in concurrences Journal. 

Key note speakers
Joaquin Almunia, Scott Hemphill, bill Kovacic, 
Kai-Uwe Kuhn, Frederic Jenny, cecilio madero, 
Sharis pozen, christine varney… 

S
kadden, Arps, Slate, meagher & Flom 
llp and affiliates provides timely, 
seamless assistance with competition 

law challenges. the Antitrust and competition 
Group possesses the unique and proven ability 
to pilot the most sophisticated international 
competition investigations, merger reviews and 
litigations through the complexities of this new 
and shifting framework. Given that today’s 
competition law enforcers increasingly coordi-
nate, clients should expect the same from their 
counsel.

Worldwide Platform
to best assist clients, the Antitrust and competition 
Group draws on the resources of Skadden’s 
worldwide platform, which includes focused, 

integrated services in global mergers and acqui-
sitions, government enforcement and white 
collar criminal investigations and litigation, trial-
level and appellate litigation, and international 
arbitration. In the U.S., Skadden lawyers assist 
clients in hearings before the U.S. congress and 
federal regulatory agencies, including those in 
health care, energy, transportation and commu-
nications as well as the Department of Defense.

Awards and Rankings
chambers Global: the World’s leading 
lawyers for business recognizes Skadden as 
one of the top-tier firms in the area of antitrust 
and competition. Skadden was named among 
law 360’s class Action Groups of 2010 and 
2011 in recognition of our antitrust class action 
work. In addition, Skadden rank among Global 
competition Review’s Global Elite in the GcR 
100. Winner of the Antitrust Writing Awards 
2012 with a leading article on the US merger 
guidelines. 
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