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A theme kept recurring dur-

ing our reporting for this year’s 

“ Winning,” The National  Law 

Journal’s annual profiles of suc-

cessful litigators. It was the thrill 

of defending the underdog—the 

“little guy,” as Mark Topel puts it. 

The Kasowitz, Benson, Torres & 

Friedman attorney managed to 

portray Jay Lapine in that light 

while persuading a Northern 

California jury to acquit the former 

general counsel of McKesson HBOC 

Inc. of involvement in a financial 

scandal that cost stockholders $9 

billion.

“For me, it’s like Wheaties for 

breakfast,” Topel told us. “Good 

defense attorneys are motivated 

by a basic desire to represent the 

underdog. It’s a strong psychologi-

cal pull.”

We asked our readers to nomi-

nate attorneys who could claim 

at least one significant bench or 

jury trial verdict within the past 

18 months and who had a record 

of success over many years. We 

looked for cases in which substan-

tial damages were at stake or in 

which the attorneys prevailed in 

a hostile jurisdiction (A list of win-

ners dating to 1985 is available at 

NLJ.com).

After carefully scrutinizing their 

records, we settled on the 10 attor-

neys profiled in these pages (and 

an 11th attorney who is profiled on 

NLJ.com). Each one is the model 

of the modern litigator, and has a 

great story to tell.

Take  R ichard Marmaro of 

Skadden, Arps, Slate, Meagher & 

Flom, who managed to persuade 

a judge to allow defense witnesses 

to testify under a grant of immu-

nity, which led a prosecutor to lean 

on one of the witnesses, which 

led the judge to toss the stock-

options backdating case and relat-

ed U.S. Securities and Exchange 

Commission action against a 

bunch of former Broadcom Corp. 

executives.

Or Jerry McDevitt. The K&L Gates 

partner fought the politicized 

George W. Bush Justice Department 

to a hung jury in defending a 

Pennsylvania official accused of cor-

ruption, engineered a change in 

judges and finally got the charges 

tossed on the basis of a faulty war-

rant. He dropped 20 pounds while 

he was at it.

“You don’t stop fighting. You 

don’t stop preparing,” he said. “It’s a 

love-hate thing.” 

—Michael Moline

Profiles of successful 

litigators and their 

strategies.
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BY AmAndA BronstAd

the U.S. government’s criminal 
stock-options backdating trial 
against a former executive of 

Broadcom Corp. backfired after accusa-
tions of prosecutorial misconduct forced 
a federal judge on Dec. 15 to suddenly 
dismiss the entire case midtrial.

That’s not what really shocked 
Richard Marmaro, a partner in the Los 
Angeles office of New York’s Skadden, 
Arps, Slate, Meagher & Flom who rep-
resented the defendant, William Ruehle. 
The shock had come two weeks earlier, 
when U.S. District Judge Cormac Carney 
took the highly unusual step of granting 
immunity to two defense witnesses. 

The judge’s move started a chain of 
events that blew the government’s case 
out of the water.

It seems that, before the immu-
nized witnesses could take the stand, 
Assistant U.S. Attorney Andrew Stolper 
called a lawyer for one of the witness-
es, Broadcom’s former general counsel, 
David Dull, and threatened to bring per-
jury charges against his client if he testi-
fied the wrong way. When Dull’s lawyer 
reported the breach, Carney held an evi-
dentiary hearing to address the lead pros-
ecutor’s alleged misconduct. “This was 
serendipitous. No one could have antici-
pated the prosecutor would do what he 
did,” Marmaro said. “Our intention was 
not to try to elicit government miscon-
duct but to get their evidence.”

Stolper’s actions placed earlier 
allegations of prosecutorial misconduct 
in a fresh light and helped persuade 
Carney to dismiss the case against 
Ruehle, Broadcom’s former chief 
financial officer. He also threw out 
backdating and narcotics charges 
against Broadcom’s former chief 
executive officer, Henry Nicholas. And 
he dismissed a related U.S. Securities 
and Exchange Commission case.

Prosecutors “distorted the truth-finding 
process,” Carney told a stunned courtroom, 
and made a “mockery” of the defendants’ 
due process rights. “For these constitutional 
rights to have true meaning, the govern-
ment must not do anything to intimidate 
and improperly influence witnesses,” he 
said. “Sadly, they did so in this case.”

maneuver prompted government misconduct
A rare grant of immunity for government witnesses instigated a chain reaction that blew up the prosecution. 

richArd mArmAro skAdden, Arps, slAte, 
meAgher & Flom

MarMaro: “Our intention was not to try to elicit government misconduct but to get their evidence,” the Skadden Arps litigator said.
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A turnAround

Carney’s decision represented a turn-
around from his posture at the start of the 
trial, Marmaro said. Carney had issued 
a number of rulings unfavorable to the 
defense and refused to intervene when, 
about a year earlier, Stolper was accused 
of leaking misleading information to the 
press regarding grand jury proceedings 
against Henry Samueli, Broadcom’s co-
founder. Moreover, after Samueli struck a 
plea deal with prosecutors, Carney rejected 
the sentencing portion of the agreement 
on the ground that it was too lenient—
that it gave the impression that “justice is 
for sale.” Under the deal, Samueli would 
have paid $12 million to the U.S. Treasury 
but served no jail time.

“Early on, we were very concerned 
about the judge’s view of the case based 
on his public statements at hearings and 
in the Samueli opinion rejecting the 
plea,” Marmaro said.

That wasn’t all he was worried about. 
The government had about 15 e-mails 
that appeared to implicate Ruehle in 
the backdating of options. “Obviously, 
the e-mails were very damaging on 
their face,” he said. “We had to put the 
e-mails in context by adopting a strategy 
of proving all of the facts and not hid-
ing from the facts. That was our primary 
strategy to win—to tell the whole story.”

That strategy was critical when the 
government called its key witness, 
Nancy Tullos, the former chief of human 
resources at Broadcom, who was coop-
erating as part of a plea deal. Marmaro’s 
strategy was to keep her on the stand 
for as long as possible and go over as 
many e-mails as he could. That cross-
examination was the first turning point 
in the case, he said; it deflated the gov-
ernment’s damaging e-mails by putting 
them in context.

The second came when he moved 
to seek immunity for Samueli, who 
was awaiting sentencing under his 
plea deal, and Dull, who had not been 
charged. He argued that the government 
had not called any senior executives and 
that, to tell the entire story of Ruehle’s 
innocence, he needed both on the stand.

The move was bold because he had 
never once been successful in obtaining 

immunity for a defense witness. Few 
defense attorneys had been.

But during the trial, he had observed 
that Carney overruled several of the 
government’s objections during the 
cross-examination of their witnesses. 
That gave him some hope. “This judge 
believed there was more to the story 
than the government had told him, and 
he wanted to hear both sides before he 
came to the conclusion of the case,” he 
said.

Carney granted immunity to Dull and 
Samueli on a Monday. The next day, fol-
lowing Stolper’s telephone call to Dull’s 
lawyer, Carney held an evidentiary hear-
ing to discuss potential misconduct. At 
that point, Marmaro expected Carney to 
inform the jury about the developments, 
which he did. Marmaro still didn’t dare 
hope the case would be dismissed.

Later that week, Samueli took the 
stand. For the first time, he talked about 
Stolper’s leaks to reporters and his feel-
ing that prosecutors had intimidated 
him during their negotiations for a plea 
deal. That’s when Carney did something 
Marmaro hadn’t anticipated: He abruptly 
threw out Samueli’s plea deal, conclud-
ing that the former executive had com-
mitted no crime. 

“I was shocked,” Marmaro said. “But 
in looking back on it, it’s totally consis-
tent with this judge’s view of things. This 
judge is a fundamentally fair man, and 
after hearing both sides of the Samueli 
issue, he saw that Samueli was not 
guilty.”

That’s when Marmaro realized the 
judge would throw out the entire case.

The Broadcom ruling was the most 
expansive, but not the first, victory that 
Marmaro has obtained in a backdating 
case due to prosecutorial misconduct. In 
August, the U.S. Court of Appeals for the 
9th Circuit reversed the 2007 conviction 
of another client, Gregory Reyes, the 
former chief executive officer of Brocade 
Communications Systems Inc. The panel 
concluded that one of the prosecutors 
had incorrectly claimed during his clos-
ing arguments that Brocade’s finance 
department didn’t know about backdat-
ing. 

Marmaro doesn’t credit the results in 
either case to mere coincidence.

“Part of the reason there was such 
egregious misconduct in these two cases 
was that the cases themselves were based 
on a novel theory of criminal liability,” 
Marmaro said. “The government’s pros-
ecutors crossed the line in both cases 
in order to try to obtain a conviction in 
cases which probably should never have 
been brought in the first place as crimi-
nal cases.”

Contact Amanda Bronstad at abronstad@
alm.com.

Reprinted with permission from the June 21, 2010 edition of THE 
NATIONAL LAW JOURNAL © 2010 ALM Media Properties, LLC. 
All rights reserved. Further duplication without permission is prohibited. 
For information, contact 877-257-3382, reprints@alm.com or visit www.
almreprints.com. #005-06-10-23

the national law Journal June 21, 2010

triAl tips
Don’t be afraid of the government.

Tell the whole story, because that’s 
what the jury wants to know.

Whatever you say, make sure you 
believe in it, and say it sincerely—or 
don’t say it.


