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Introduction

I t is no secret that merger activity has been at rela-
tively low levels in the last couple of years.1 None-
theless, competition agencies around the globe were

active in 2010, spending a great deal of effort updating
their merger review polices and preparing for the inevi-
table return to more robust levels of merger activity.2

1 The low level of merger activity during the last two years
is readily apparent in the reduced volume of Hart-Scott-Rodino
(‘‘HSR’’) Act notifications. In Fiscal Years 2009 and 2010, the
U.S. Federal Trade Commission and the Department of Jus-
tice’s Antitrust Division received 716 and 1,116 HSR notifica-
tion forms. In FY2007 and FY2008, the agencies received 2,201
and 1,726. (The agencies’ fiscal year begins on October 1st and
ends on the following September 30th.) See Carl Shapiro, Dep.
Ass’t Att’y Gen., U.S. Dep’t of Justice, Antitrust Division, ‘‘Up-
date From The Antitrust Division,’’ Remarks as Prepared for
the American Bar Association Section of Antitrust Law Fall Fo-
rum, at 5 (Nov. 18, 2010), available at http://www.justice.gov/
atr/public/speeches/264295.pdf.

2 See, e.g., Tom Huddleston Jr., Dealmaker Confidence
High as M&A Starts Off New Year with a Bang, AmLaw Daily
(Jan. 14, 2011), available at http://amlawdaily.typepad.com/
amlawdaily/2011/01/manda-jan2011.html; Brian W. Duwe,
There are Compelling Reasons for M&A to Pick Up, Dow
Jones Investment Banker (Sept. 27, 2010), available at http://
www.skadden.com/content/Publications/Publications2242_
0.pdf.
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In the sections below, we summarize recent merger
review developments in the U.S. and the European
Union (‘‘EU’’).

This article’s focus on the U.S. and Europe does not
mean that other jurisdictions worldwide should be dis-
missed. The number of jurisdictions with pre-closing
notification merger control regimes has grown tremen-
dously in the past decade. 2011 will be no exception
with the expected entry into force of the Indian merger
control regime and the projected approval of a law in
Brazil that, among other changes, would impose an au-
tomatic bar on closing before approval.

China also continues to gain prominence in merger
review of global deals. The Anti-Monopoly Bureau of
the Ministry of Commerce (‘‘Mofcom’’) reviews a sig-
nificant number of transactions each year and has im-
posed remedies in some (including with effects outside
of China).3 In addition, the Chinese Anti-Monopoly Law
imposes a bar on closing, and given the significant time
it can take to obtain Mofcom approval, China must be
taken into account when merging parties plan the tim-
ing for their transaction.

U.S. Merger Enforcement
During his 2008 campaign, President Obama vowed

that his administration would ‘‘step up review of merger
activity’’ as part of his promise to ‘‘reinvigorate anti-
trust enforcement.’’4

The leaders of the U.S. Federal Trade Commission
(‘‘FTC’’) and the Department of Justice’s Antitrust Divi-
sion (‘‘Antitrust Division’’) have echoed the President’s
pledge.5 In 2010, the agencies dedicated significant re-
sources to updating the merger review process, issuing
new Horizontal Merger Guidelines6 and updating Hart-
Scott-Rodino Act (‘‘HSR Act’’) notification rules.7 How-

ever, the extent to which the agencies will match their
rhetoric with increased merger enforcement rigor in
2011 and beyond remains unclear.8

If the agencies were in some instances slightly more
aggressive in their approaches to merger enforcement
in 2010 than in recent years, it was largely at the mar-
gins. In particular, the agencies appear to have scruti-
nized consummated transactions and vertical deals to a
much greater extent than regulators did during the
Bush administration.

More vigorous enforcement in these areas, however,
has been tempered by an apparent increased flexibility
in the agencies’ approaches to merger remedies. For ex-

3 For example, in decision no 82/2009, Panasonic/Sanyo, of
October 30, 2009, Mofcom ordered the divestiture of a plant lo-
cated in Japan.

4 Statement of Senator Barack Obama for the American An-
titrust Institute, (Sept. 27, 2007), available at http://
www.antitrustinstitute.org/files/aai-%20Presidential%
20campaign%20-%20Obama%209-07_092720071759.pdf.

5 See, e.g., Christine A. Varney, Ass’t Att’y Gen., Antitrust
Div., U.S. Dep’t of Justice, ‘‘Vigorous Antitrust Enforcement In
This Challenging Era,’’ Remarks as Prepared for the United
States Chamber of Commerce (May 12, 2009), available at
http://www.justice.gov/atr/public/speeches/245777.htm.

6 U.S. Dep’t of Justice & Federal Trade Comm’n, Horizon-
tal Merger Guidelines (2010) [hereinafter ‘‘Guidelines’’], avail-
able at http://ftc.gov/os/2010/08/100819hmg.pdf.

7 In August, the FTC proposed changes to the HSR Act pre-
merger notification form that merging parties must file with
the agencies. See Premerger Notification; Reporting and Wait-
ing Period Requirements; Proposed Rule, 75 Fed. Reg. 57,110
(Sept. 17, 2010) (to be codified 16 C.F.R. pts. 801, 802, 803).
While the stated purpose of the revisions is to reduce the bur-
den of compliance, the proposed changes have the potential to
produce the opposite effect. For example, the revisions would
require merging parties to provide information on behalf of re-
lated ‘‘associate’’ entities and would expand the categories of
documents that must be produced, potentially even requiring
the submission of documents unrelated to the proposed trans-
action. The heightened burden of compliance may increase the
risk that, during the HSR Act review process, the agency might
conclude that a party’s initial notification was defective and re-
quire resubmission of the form, restarting the waiting period
that prevents the parties from closing their merger. The final
rules are expected to issue in the first quarter of 2011. See
Comments of Skadden, Arps, Slate, Meagher & Flom LLP, No-

tice of Proposed Rulemaking Related to the Premerger Notifi-
cation and Report Form (Oct. 18, 2010), available at http://
www.skadden.com/newsletters/Comments_Letter.pdf.

8 Evidence of an effort to ‘‘reinvigorate antitrust enforce-
ment’’ was more apparent in the agencies’ non-merger en-
forcement activities in 2010. For example, in June, the FTC
filed suit under FTC Act § 5, which prohibits unfair methods of
competition and can only be enforced by the FTC, alleging that
U-Haul invited its closest competitor, Avis, to collude on truck
rental prices. The FTC has pointed to this case as illustrating
its willingness to use FTC Act § 5 to challenge conduct that
falls short of violating the antitrust laws. See Statement of
Chairman Jon Leibowitz et al., at 1, In the Matter of U-Haul
Int’l, Inc., File No. 081-0157 (June 9, 2010), available at http://
www.ftc.gov/os/caselist/0810157/100609uhaulstatement.pdf;
see also Analysis of Proposed Consent Order to Aid Public
Comment (‘‘Aid to Public Comment’’) at 1, In the Matter of In-
tel Corp, Docket No. 9341 (Aug. 4, 2010), available at http://
www.ftc.gov/os/adjpro/d9341/100804intelanal.pdf. In addition,
the FTC continues its thus far unsuccessful efforts to challenge
in court reverse payment agreements between brand-name
pharmaceutical companies and generic manufacturers; its lack
of success in court also has forced the FTC to turn to Congress
for assistance in its crusade to outlaw the agreements. See Pre-
pared Statement of the Federal Trade Commission at 3-6, Be-
fore the United States House of Representatives, Committee
on the Judiciary, Subcommittee on Courts and Competition
Policy, Oversight of the Federal Trade Commission Bureau of
Competition and the Department of Antitrust Division (July 27,
2010), available at http://www.ftc.gov/os/testimony/
100727antitrustoversight.pdf.

Not to be outdone, the Antitrust Division exhibited similar
signs of vigorous non-merger enforcement in 2011. In October,
it filed a complaint alleging that American Express, Visa and
Mastercard violated Sherman Act § 1 by implementing rules
preventing merchants from offering consumers discounts for
using cards that are less costly to the merchants, insulating the
defendants from competition by rival credit card networks at
the point of sale and enabling them to maintain higher prices.
Visa and Mastercard settled the allegations by agreeing to al-
low merchants to offer discounts. The suit against American
Express, which the company refused to settle, is pending. See
Competitive Impact Statement at 5-8, U.S. v. American Ex-
press Co., No. CV-10-4496 (E.D.N.Y. Oct. 4, 2010), available at
http://www.justice.gov/atr/cases/f262800/262873.htm. In addi-
tion, the Antitrust Division has followed-up on its early prom-
ises to challenge most favored nations provisions it views as
anticompetitive by filing suit alleging that Blue Cross Blue
Shield of Michigan’s most favored nations provisions in its
contracts with health care providers prevent other insurers
from competing effectively with Blue Cross and thus violate
Section 1. See Christine A. Varney, Antitrust and Healthcare,
Remarks as Prepared for the American Bar Association/
American Health Lawyers Association Antitrust in Healthcare
Conference, at 6 (May 24, 2010), available at http://
www.justice.gov/atr/public/speeches/258898.htm; Complaint at
1-2, U.S. v. Blue Cross Blue Shield of Michigan, No. 10-cv-
14155 (E.D. Mich. filed Oct. 18, 2010).
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ample, the agencies have shown an increased willing-
ness to accept conduct remedies (as opposed to struc-
tural remedies requiring the divestiture of assets) to re-
solve competitive concerns (mostly in vertical
transactions). In addition, the FTC has demonstrated a
recent propensity to dispense with its usual require-
ment that merging parties identify a buyer of assets to
be divested—a so-called ‘‘upfront buyer’’—before the
agency will accept a consent decree, allowing parties to
close their transactions more quickly.

In the text below, we look back on these enforcement
activities in 2010 and conclude with thoughts regarding
the trajectory for U.S. merger enforcement in 2011.

The Revised Horizontal Merger Guidelines
In August, the FTC and Antitrust Division issued a re-

vised version of the Horizontal Merger Guidelines
(‘‘Guidelines’’), which provide the framework the agen-
cies employ to analyze whether a horizontal merger is
likely to harm competition substantially.

The revisions nominally incorporate legal and eco-
nomic developments since the Guidelines were last re-
vised in 19929 and are intended to reflect current
agency practice in order to increase transparency in the
merger review process. While many rightfully quibble
with the agencies’ description of the benign nature of
the changes,10 there is no doubt that the Guidelines
generally reflect the way the agencies have been re-
viewing mergers for some time. As such, they are un-
likely to effect a significant shift in merger enforce-
ment, although the changes suggest that the agencies
will rely on economic modeling and attempt to de-
emphasize the importance of market definition in
evaluating a transaction’s likely effects upon competi-
tion.

For the most part, the revisions reflect well-
recognized changes in agency practices since the 1992
Guidelines were adopted. For example, the Guidelines
increase the thresholds of market share concentration,
calculated according to the Herfindahl-Hirschman In-
dex (‘‘HHI’’), used to determine whether a transaction
warrants further scrutiny. In addition, the Guidelines
provide an expanded discussion of the econometric
tools the agencies use to evaluate whether a transaction
would reduce competition. Perhaps most significantly,
the Guidelines eschew the formulaic five-step approach
delineated in the 1992 Guidelines in favor of a more
flexible methodology allowing the agencies to ‘‘con-
sider any reasonably available and reliable evidence to
address’’ a transaction’s likely effects on competition.11

While the 1992 Guidelines insisted upon market defini-
tion as the starting point for any merger analysis, the
revised Guidelines state that the ‘‘Agencies’ analysis
need not start with market definition.’’12

The agencies’ apparent effort to de-emphasize the
role of market definition in favor of other econometric
tools has been among the more controversial elements
of the new Guidelines.13 The draft version of the Guide-
lines released in April 2010 referred to market defini-
tion as just ‘‘one of the tools’’ the agencies employ, sug-
gesting that market definition would be unnecessary in
cases where the agencies could establish that a transac-
tion would result in anticompetitive effects.14 After re-
ceiving several comments during the public comment
period highlighting the fact that Clayton Act § 7 re-
quires proof of a substantial lessening of competition in
a ‘‘line of commerce’’ and decades of case law interpret-
ing that to mean that market definition is an essential
element of any Section 7 claim,15 the finalized Guide-
lines removed this language and incorporated an ac-
knowledgement that antitrust law requires the agencies
to define a relevant market.16

Underscoring the essential role market definition
plays in merger challenges in the U.S., shortly after the
final Guidelines were issued, a district court rejected
the FTC’s challenge to Ovation Pharmaceutical Inc.’s
successive acquisition of two pediatric heart drugs,
holding that the agency failed to prove that the drugs
occupied the same relevant market.17 While the revised

9 Although these Guidelines are the first significant revision
since 1992, the agencies amended the Guidelines’ treatment of
efficiencies in 1997.

10 See, e.g., Neal R. Stoll & Shepard Goldfein, The Revised
Merger Guidelines: Science Fiction?, N.Y.L.J. (May 18, 2010)
(stating that ‘‘the revised guidelines provide the government
with boundless flexibility to challenge a transaction under its
prosecution-skewed, jargon-laden, unscientific, integrated ap-
proach to merger analysis’’), available at http://
www.skadden.com/content/Publications/Publications2080_
0.pdf; James Keyte, Andrew Dick & Kenneth Schwartz, ‘‘Tally-
Ho!’’: The 2010 Horizontal Merger Guidelines, ANTITRUST L.J.
(forthcoming in Spring 2011); Michael Sohn, Pricing of Differ-
entiated Products in the 2010 Horizontal Merger Guidelines:
Some Unanswered Questions, FORDHAM COMPETITION LAW INSTI-
TUTE (forthcoming in 2011).

11 Guidelines § 1.0.

12 Id. at § 4.0.
13 See, e.g., Stoll & Goldfein, supra note 10 (‘‘Undoubtedly,

the discretionary use of a market definition exercise reflects
the agencies’ inability to navigate successfully through the es-
sential statutory and jurisprudential gating issue of merger en-
forcement.’’); Keyte et al., supra note 10 (manuscript at 7-11,
on file with authors) (criticizing the de-emphasis on market
definition as both legally unsound and questionable enforce-
ment policy); Sohn, supra note 10 (manuscript at 3, on file with
authors) (noting that this shift has been viewed as the agen-
cies’ ‘‘tactical response’’ to losses in court).

14 U.S. Dep’t of Justice & Federal Trade Comm’n, Horizon-
tal Merger Guidelines For Public Comment: Released On April
20, 2010, § 4.0, available at http://www.ftc.gov/os/2010/04/
100420hmg.pdf.

15 See Comments of the ABA Section of Antitrust Law,
HMG Revision Project Comments – Comment Project No.
P092900, at 3 (June 4, 2010) (stating that ‘‘the Proposed Guide-
lines unduly downplay the role of market definition. The Sec-
tion believes it would be more consistent with judicial prece-
dent, and internationally recommended practices, to make
clear that market definition remains a necessary element of
merger analysis under Clayton Act Section 7.’’), available at
http://www.ftc.gov/os/comments/hmgrevisedguides/548050-
00026.pdf; see also Dennis W. Carlton, Comment on Depart-
ment of Justice and Federal Trade Commission’s Proposed
Horizontal Merger Guidelines, at 3 (June 4, 2010) (‘‘Any sug-
gestion that the courts should abandon the use of market defi-
nition when analyzing the competitive effects of mergers is un-
wise, as the failure to define markets would likely increase the
number of erroneous decisions reached by courts.’’), available
at http://www.ftc.gov/os/comments/hmgrevisedguides/548050-
00034.pdf.

16 Guidelines, § 4.0 (‘‘In any merger enforcement action,
the Agencies will normally identify one or more relevant mar-
kets in which the merger may substantially lessen competi-
tion.’’).

17 FTC v. Lundbeck, Inc., Nos. 08-6379, 08-6381, 2010 WL
3810015, at *22 (D. Minn. Aug. 31, 2010); see also City of New
York v. Group Health Inc., No. 06-Civ.-13122, 2010 WL
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Guidelines offer the agencies flexibility to explore a va-
riety of theories with merging parties, the agencies
must be prepared to define a relevant market in order
to prevail in court.

Consummated Transactions
Challenges to consummated transactions, particu-

larly at the FTC, have increased during the Obama ad-
ministration.

The FTC challenged six consummated transactions in
201018 and another in the first week of 2011.19 This rep-
resents an increase from two FTC challenges in 2009,
four in 2008 and only one in 2007.20 Five of the 2010
challenges culminated in consent decrees, while the re-
maining case is being litigated before an administrative
law judge.21 Meanwhile, the Antitrust Division chal-
lenged two completed deals in 2010, consistent with its
levels of enforcement in recent years.22 The Antitrust
Division filed a complaint in January that survived the
defendant’s motion to dismiss and is still pending in dis-
trict court,23 and the agency secured a consent agree-
ment in its other challenge.24

The increase at the FTC most likely is attributable to
the reduced volume of HSR filings in recent years (leav-
ing the FTC with more time on its hands).25 We expect

this high level of FTC attention to return to historic lev-
els as HSR filings increase.

Vertical Merger Enforcement and Conduct
Remedies

You might call 2010 the year of the vertical merger.
The FTC and Antitrust Division each challenged mul-

tiple vertical mergers last year, reflecting a more ag-
gressive approach to the review of vertical mergers
than was the case during the Bush administration. Tem-
pering this fanfare is the agencies’ willingness to accept
fairly limited conduct remedies, pursuant to which the
merged firm agrees to ‘‘play nice’’ with its rivals.

This approach to vertical mergers reflects perhaps
the most significant area of departure the FTC and An-
titrust Division (particularly the Antitrust Division)
have taken from their Republican predecessors. Under
President Bush, the agencies took a ‘‘hands-off’’ ap-
proach to vertical mergers, citing their almost invari-
ably efficiency-enhancing26 nature and held fast to the
agencies’ strong preference for structural relief (e.g., di-
vestiture of physical assets).27

Antitrust Division Vertical Enforcement

Ticketmaster Entertainment, Inc. — Live Nation, Inc.
In January 2010, the Antitrust Division completed its

investigation regarding the merger of Ticketmaster, the
leading U.S. provider of primary ticketing services to
major concert venues, with Live Nation, the leading
concert promoter and provider of concert venues in the
U.S.28 The agency alleged that the proposed transaction
would result in the loss of direct competition between
the parties in the provision of primary ticketing ser-
vices, where Live Nation was a recent entrant.29 To
remedy this concern, the Antitrust Division executed a

2132246, at *6 n.6 (S.D.N.Y. May 11, 2010) (noting that the
court did not find any cases supporting adoption of the up-
wards pricing pressure (‘‘UPP’’) test as an alternative to mar-
ket definition, a result the court deemed unsurprising ‘‘[i]n
light of the case law’s clear requirement that a Plaintiff allege
a particular product market in which competition will be im-
paired’’).

18 See In the Matter of The Dun & Bradstreet Corporation,
Docket No. 9342 (Sept. 10, 2010); In the Matter of Fidelity Na-
tional Financial, Inc., File No. 091-0032 (July 16, 2010); In the
Matter of AEA Investors 2006 Fund L.P. et. al., File No. 081-
0245 (July 14, 2010); In the Matter of NuFarm Limited., File
No. 081-0130 (July 28, 2010); In the Matter of Tops Markets
LLC, File No. 101-0074, Docket No. C-4295 (Aug. 4, 2010); In
re Labcorp of Am. Holdings, File No. 101-0152 (Nov. 30, 2010).

19 In the Matter of ProMedica Health System, Inc., File No.
101-0167 (Jan. 6, 2011).

20 See In the Matter of American Renal Associates, Inc., File
No. 051-0234 (Sept. 7, 2007); In the Matter of TALX Corp., File
No. 061-0209 (Apr. 28, 2008); In the Matter of Polypore Int’l,
Inc., File No. 081-0131 (Sept. 10, 2008); FTC v. Ovation
Pharms., File No. 081-0156 (Dec. 16, 2008); In the Matter of In-
verness Medical Innovations, Inc., File No. 061-0123 (Dec. 23,
2008); In the Matter of the Lubrizol Corp., File No. 071-0230
(Feb. 26, 2009); In the Matter of Carilion Clinic, File No. 081-
0259 (July 27, 2009).

21 See supra note 18.
22 The Antitrust Division has generally challenged one to

two consummated mergers per year. See U.S. v. Cameron Int’l
Corp., No. 1:09-cv-02165 (D.D.C. Nov. 17, 2009); U.S. v. Mi-
crosemi Corp., No. 1:08-cv-1311 (E.D. Va. Dec. 18, 2008); U.S.
v. Daily Gazette Co., No. 2:07-0329 (S.D. W.Va. May 22, 2007);
U.S. v. Amsted Indus., No. 1:07-cv-00710 (D.D.C. Apr. 18,
2007).

23 Complaint at ¶¶ 54-55, U.S. v. Dean Foods Co., No. 10-C-
0059 (E.D. Wis. filed Jan. 22, 2010).

24 U.S. v. Election Systems & Software, Inc., No. 1:10-cv-
00380 (D.D.C. June 30, 2010).

25 With the exception of Fidelity National Financial’s $258
million acquisition of LandAmerica Financial in a bankruptcy
proceeding, none of the consummated transactions challenged
in 2010 was reportable. See Aid to Public Comment at 1-2, In
the Matter of Fidelity National Financial, Inc., FTC File No.
091-0032 (July 16, 2010), available at http://www.ftc.gov/os/
caselist/0910032/100716fidelityanal.pdf.

26 See, e.g., Gerald F. Masoudi, Dep. Ass’t Att’y Gen., U.S.
Dep’t of Justice, Antitrust Division, Reflections on the Antitrust
Modernization Commission Report and Recommendations, at
6 (Sept. 5, 2007) (‘‘The agencies now recognize that vertical
mergers tend to promote efficiency by, for example, eliminat-
ing double marginalization. Vertical mergers therefore should
be permitted except in those few circumstances in which a
careful analysis of the transaction shows likely competitive
harm.’’), available at http://www.justice.gov/atr/public/
speeches/226045.htm; United States Submission to the Organi-
zation for Economic Cooperation & Development, Roundtable
on Vertical Mergers, at 2 (Feb. 15, 2007) (endorsing a pre-
sumption that vertical mergers are efficiency-enhancing),
available at http://www.ftc.gov/bc/international/docs/
07RoundtableonVerticalMergers.pdf.

27 According to the Antitrust Division’s Policy Guide to
Merger Remedies, published in October 2004, ‘‘[s]tructural
remedies are preferred to conduct remedies in merger cases
because they are relatively clean and certain, and generally
avoid costly government entanglement in the market.’’ In con-
trast, a conduct remedy ‘‘typically is more difficult to craft,
more cumbersome and costly to administer, and easier than a
structural remedy to circumvent.’’ U.S. Dep’t of Justice, Anti-
trust Div., Antitrust Division Policy Guide to Merger Remedies,
Part III.A (Oct. 2004), available at http://www.justice.gov/atr/
public/guidelines/205108.htm.

28 Competitive Impact Statement at 2-3, U.S. v. Ticketmas-
ter Entm’t Inc., No: 1:10-cv-00139 (D.D.C. Jan. 25, 2010), avail-
able at http://www.justice.gov/atr/cases/f254500/254544.htm.

29 Id. at 5-6.
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consent agreement with the parties that established two
vertically-integrated competitors via structural relief.30

The Final Judgment also incorporates an array of
conduct remedies designed to prevent the merged firm
from ‘‘engaging in certain conduct that would impede
effective competition from equally efficient rivals that
may or may not be vertically integrated.’’31 Specifically,
for a ten-year period, the Final Judgment (1) proscribes
retaliation against venue owners that contract with the
parties’ competitors in primary ticketing services, (2)
prohibits the combined firm from explicitly or practi-
cally tying its services (i.e., forcing a customer inter-
ested in the merged firm’s promotional services to use
its primary ticketing services, or vice versa); (3) estab-
lishes a firewall restricting employees involved in pro-
motion from accessing ticketing services data; and (4)
requires the merged firm to provide existing venue cli-
ents with their ticketing data upon request in order to
facilitate their switching to another ticketing services
provider.32

Rather than requiring that a monitor be appointed (at
the merged firm’s expense) to review the merged firm’s
compliance with these commitments (a standard provi-
sion in many consent agreements), the Antitrust Divi-
sion retained the right to inspect the merged firm’s
records and interview employees from ‘‘time to time.’’33

Not much bang for the enforcement buck.

GrafTech International Ltd. — Seadrift Coke L.P.
In November, the Antitrust Division filed a proposed

consent agreement to address vertical concerns related
to GrafTech International’s proposed acquisition of
Seadrift Coke L.P. GrafTech is the leading manufac-
turer of graphite electrodes sold in the U.S., and Sead-
rift is a leading producer of petroleum needle coke, a
critical input in the production of graphite electrodes.
The Antitrust Division focused on GraftTech’s long-
term needle coke supply agreement with ConocoPhill-
ips, Seadrift’s only U.S. competitor, that included mu-
tual rights for the parties to audit each other’s records
to ensure compliance with the agreement’s terms. Fol-
lowing the announcement of the proposed transaction,
GrafTech terminated this supply agreement, triggering
a three-year wind down period during which Conoco
would have been required to provide most favored na-
tion (‘‘MFN’’) pricing to GrafTech. The Antitrust Divi-
sion alleged that GrafTech’s proposed acquisition of
Seadrift, coupled with its supply relationship with
Conoco, would facilitate the exchange of pricing and
volume information between Seadrift and Conoco, re-
ducing competition in the global needle coke market.34

The proposed Final Judgment requires GrafTech to
remove the audit rights and MFN provision from its
agreement with Conoco and prohibits the inclusion of
similar provisions in their supply agreements for the
ten-year term of the consent decree. To ensure compli-

ance with the terms of the proposed Final Judgment,
the merged firm must provide copies of all its future
supply agreements with Conoco to the Antitrust Divi-
sion and produce documents prepared in the ordinary
course of business demonstrating Seadrift’s production,
capacity and sales. The proposed Final Judgment also
requires GrafTech to establish firewalls restricting the
flow of competitively sensitive information between
GrafTech employees who negotiate needle coke supply
agreements with Conoco and Seadrift personnel re-
sponsible for output and pricing decisions.35

Comcast Corp. — General Electric Co./NBC
Universal, Inc.

In January 2011, the Antitrust Division completed its
investigation regarding the Comcast and General Elec-
tric joint venture pursuant to which Comcast will ac-
quire control over NBC Universal’s programming. To
prevent Comcast from disadvantaging its traditional
broadcast competitors, as well as competitors in emerg-
ing online video distribution, the proposed Final Judg-
ment requires the joint venture to license NBC’s content
to Comcast’s traditional and online rivals. In addition,
the settlement includes a range of conduct remedies, in-
cluding a non-retaliation provision against companies
that report concerns related to Comcast to the FCC, a
prohibition on discrimination against online video dis-
tributors’ ability to transmit to Comcast’s broadband
customers and a requirement that Comcast grant other
firms’ content equal treatment under any of its broad-
band offerings.36 Like Ticketmaster-Live Nation, the
Antitrust Division did not appoint a monitor; instead,
the Antitrust Division may inspect records, interview
employees and require the submission of written com-
pliance reports.37

FTC Vertical Enforcement

PepsiCo and Coca-Cola Bottler Acquisitions
In February, the FTC entered into a proposed consent

agreement to allow PepsiCo, Inc. to proceed with the
acquisitions of its two largest bottling companies, Pepsi
Bottling Group, Inc. (‘‘PBG’’) and PepsiAmericas, Inc.
(‘‘PAS’’), which also serve as bottlers for Dr Pepper
Snapple Group, Inc. (‘‘DPSG’’) carbonated soft drinks.
The FTC’s review also encompassed an agreement be-
tween PepsiCo and DPSG, which was executed follow-
ing the announcement of the bottler acquisitions, pur-
suant to which PepsiCo acquired a non-exclusive li-
cense to produce and an exclusive twenty-year license
to distribute and sell DPSG’s Dr Pepper, Crush and
Schweppes soft drinks in the territories where PBG and
PAS previously distributed these brands. The FTC al-
leged that the proposed acquisitions would provide Pep-
siCo with access to confidential DPSG marketing and
brand plans provided in furtherance of the exclusive li-
cense agreement, which could impair DPSG’s ability to
compete with PepsiCo, or facilitate coordination, in the

30 Id. at 6-8.
31 Id. at 8.
32 Id. at 8-9.
33 Final Judgment at XI.A-B, U.S. v. Ticketmaster Entm’t

Inc., No: 1:10-cv-00139 (D.D.C. July 30, 2010), available at
http://www.justice.gov/atr/cases/f260900/260909.htm. The Fi-
nal Judgment also contains the standard requirement that the
company submit written reports detailing compliance.

34 Competitive Impact Statement at 3-5, U.S. v. GrafTech
Int’l Ltd., No. 1:10-cv-02039 (D.D.C. Nov. 29, 2010), available
at http://www.justice.gov/atr/cases/f264600/264608.htm.

35 Id. at 5-6.
36 Competitive Impact Statement at 30-41, U.S. v. Comcast

Corp., No. 1:11-cv-00106 (D.D.C. Jan. 18, 2011), available at
http://www.justice.gov/atr/cases/f266100/266158.htm.

37 Proposed Final Judgment at VIII.A-B, U.S. v. Comcast
Corp., No. 1:11-cv-00106 (D.D.C. Jan. 18, 2011), available at
http://www.justice.gov/atr/cases/f266100/266160.htm.
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markets for branded concentrate and branded and
direct-store-door delivered carbonated soft drinks.38

The Decision and Order requires PepsiCo to establish
a firewall to prevent its employees responsible for
‘‘concentrate-related functions’’ from accessing DPSG’s
confidential information, which only personnel per-
forming traditional carbonated soft drink ‘‘bottler func-
tions’’ will be permitted to access. To ensure PepsiCo’s
compliance, the Decision and Order, which has a
twenty-year term matching the duration of the PepsiCo-
DPSG license agreement, appoints a monitor with a
five-year term that can be extended or modified.39

In September, the FTC entered into a substantially
similar proposed consent agreement with The Coca-
Cola Company (‘‘Coca-Cola’’) in connection with Coca-
Cola’s acquisition of its largest North American bottler,
Coca-Cola Enterprises Inc. (‘‘CCE’’), which also bottles
and distributes DPSG brands, and Coca-Cola’s related
agreement to distribute DPSG’s Dr Pepper and Canada
Dry brands in former CCE territories. Paralleling the
PepsiCo consent, the Decision and Order requires
Coca-Cola to establish a firewall barring employees re-
sponsible for ‘‘concentrate-related functions’’ from ac-
cessing DPSG’s confidential information, appoints a
monitor for five years (which can be extended or modi-
fied) and has a twenty-year term matching the duration
of the Coca-Cola/DPSG agreement.40

* * *
The agencies likely will continue to apply greater

scrutiny to vertical transactions than the previous ad-
ministration. Parties in such transactions can take
heart, however, that after suffering through long and
costly investigations, they likely will be permitted to
proceed with fairly modest conduct commitments.

Upfront Buyers
The agencies’ recent flexibility with regard to merger

remedies is further evidenced by the FTC’s acceptance
of several consent agreements without upfront buyers.
Unlike the Antitrust Division,41 the FTC historically has
required merging parties to identify a buyer of the as-
sets to be divested—a so-called ‘‘upfront buyer’’—and
execute a divestiture agreement with that upfront buyer
before the agency will accept a consent decree.

During the Obama administration and particularly in
2010, however, the FTC has demonstrated an increased
willingness to accept consent agreements without up-
front buyers.42 From 2009 to 2010, the FTC accepted
ten consents without upfront buyers, including four in
the second half of 2010, as compared to only three such
consents in 2007 and 2008 combined.43

This trend does not mean that the FTC has aban-
doned its upfront buyer policy. The agency’s underlying
rationale for requiring upfront buyers is that it mini-
mizes the risk that a remedy will fail to preserve com-
petition in cases where the agency is concerned about
the adequacy of the divestiture package, the lack of ac-
ceptable buyers or the deterioration of the assets pend-
ing divestiture.44 In some of the recent transactions
where upfront buyers were not required, the usual con-
cerns animating the upfront buyer policy were absent.45

With that said, it appears that the FTC has adopted a
more flexible approach that likely will allow parties to
eliminate the delay associated with locating and enter-
ing into a divestiture agreement with an upfront buyer,
particularly if the assets to be divested constitute a
stand-alone business unit and will attract interest from
multiple potential purchasers.

2011 in the U.S.
What does all this mean for 2011?
s As already evidenced in the Antitrust Division’s

Comcast-GE joint venture investigation, vertical
merger enforcement (and corresponding modest
conduct remedies) almost certainly will remain
high on the agencies’ agenda.

s Similarly, the FTC’s pending suit challenging Pro-
Medica’s acquisition of St. Luke’s Hospital indi-
cates that the recently increased attention to con-
summated mergers will continue, especially if
merger activity does not increase significantly. As
HSR filings increase, however, consummated
merger challenges likely will return to historic lev-
els as the agencies refocus their attention on noti-
fied transactions.

s The agencies likely will seek to test economic
theories of competitive harm that do not rely on
market definition during their investigations, al-

38 Aid to Public Comment at 3, In the Matter of PepsiCo,
Inc., File No. 091-0133 (Feb. 26, 2010), available at http://
www.ftc.gov/os/caselist/0910133/100226pepsicoanal.pdf.

39 Id. at 4.
40 Aid to Public Comment at 2-4, In the Matter of The Coca-

Cola Company, File No. 101-0107 (Sept. 27, 2010), available at
http://www.ftc.gov/os/caselist/1010107/
100927cocacolaanal.pdf.

41 The Antitrust Division generally believes that ‘‘an accept-
able buyer should be forthcoming’’ if the Division has properly
specified ‘‘in the decree the appropriate set of assets to be di-
vested quickly’’ after the transaction closes. Antitrust Division
Policy Guide to Merger Remedies, Part IV.D n.42. Paradoxi-
cally, as the FTC appears to be jettisoning its upfront buyer re-
quirement with greater frequency, the Antitrust Division,
which had not imposed an upfront buyer requirement since
2007, required upfront buyers in Ticketmaster-Live Nation and
L.B. Foster’s acquisition of Portec Rail Products. See Neal R.
Stoll & Shepard Goldfein, ’Fix It First’ by Yourself to Avoid Su-
pervised Divestitures, N.Y.L.J. (Jan. 11, 2011), available at
http://www.skadden.com/content/Publications/
Publications2325_0.pdf.

42 See Alec Y. Chang, Ian G. John & Steven C. Sunshine,
Shift in FTC Antitrust Enforcement May Quicken Merger Clos-
ings, Mergers: Bloomberg Brief, Dec. 10, 2010, at 7, available
at http://www.skadden.com/Index.cfm?
contentID=51&itemID=2299.

43 See Stoll & Goldfein, supra note 41 (collecting consent
decrees).

44 See Bureau of Competition, Fed. Trade Comm’n, Negoti-
ating Merger Remedies: Statement of the Federal Trade Com-
mission’s Bureau of Competition (Apr. 2, 2003) (stating that an
upfront buyer is likely to be required when the ‘‘parties seek to
divest a package of assets comprising less than an autono-
mous, on-going business’’), available at http://www.ftc.gov/bc/
bestpractices/bestpractices030401.pdf.

45 For example, in Universal Health Services’ proposed ac-
quisition of Psychiatric Solutions, the divestitures involved
stand-alone businesses. See Aid to Public Comment at 3, In the
Matter of Universal Health Services, Inc., FTC File No. 101-
0142 (Nov. 15, 2010).. With regard to Air Products’ proposed
acquisition of Air Gas, a number of qualified buyers had ex-
pressed interest in the assets that Air Products would be re-
quired to divest. See Aid to Public Comment at 4, In the Mat-
ter of Air Products and Chemicals, Inc., FTC File No. 101-0093
(Sept. 9, 2010).
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though any merger challenges likely will be based
on more traditional analyses.

Fundamentally, we do not expect to see a significant
uptick in merger enforcement; rather, the agencies’ in-
creased attention will be more apparent on the margins,
with some transactions receiving slightly more atten-
tion than perhaps would have been the case during the
Bush years. After all, Democrat or Republican, the
agencies must prove their case in court if they seek to
challenge a transaction, and case law does not
‘‘Change’’ with political whim.

European Union
2010 marked Joaquín Almunia’s first year at the helm

of the EU Commission’s Directorate General for Com-
petition (‘‘DG COMP’’).

There were no significant changes in terms of merger
enforcement policy under the EU Merger Regulation
(‘‘EUMR’’).46 In Mr. Almunia’s words, merger control is
now a ‘‘mature area of enforcement,’’ with the Commis-
sion generally following the analytical framework set
forth in the EU’s Horizontal Merger Guidelines (2004)47

and Non-Horizontal Merger Guidelines (2008).48 The
current trend is a greater emphasis on empirical data
and increased use of economics and economists. In
terms of procedural issues, despite criticism that the
Commission has received for lack of due process, it
maintains the position that its existing administrative
process offers appropriate safeguards. Nonetheless, the
Commission has signaled that it will continue to look at
areas for improvement in light of the feedback.

Merger Enforcement
Similar to the U.S., the number of 2010 merger noti-

fications was comparable to 2009 totals, but remained
at about two-thirds of the 2007 levels (the Commission’s
busiest year in terms of merger notifications). In 2010,
the Commission opened only four Phase II investiga-
tions. One case, Oracle/Sun Microsystems,49 was
cleared without any formal remedies being imposed (al-
though Oracle made public pledges to third parties
through a press release regarding its future conduct re-
garding MySQL). Another two Phase II cases in 2010,
Unilever/Sara Lee Body Care50 and Syngenta/
Monsanto’s Sunflower Seed Business,51 were approved
on the same day November, and both included clear-

ances subject to divestiture commitments. The last
Phase II investigation opened in 2010 involved the
merger of the two leading Greek airlines, Olympic Air/
Aegean Airlines, which lead to a prohibition decision,
issued in January 2011. The Commission found that the
merger would have led to a quasi-monopoly on nine do-
mestic routes in Greece, and the remedies offered by
the parties, including releasing slots at Athens and
Greek airports, access to their frequent flier miles and
interlining agreements where insufficient to entice a
new entrant to create a base at the Athens airport and
exert a credible competitive constraint on the affected
routes. As a result, the Commission stated that it had no
alternative but to prohibit the merger on the basis that
it would lead to a significant impediment to effective
competition (‘‘SIEC’’).

Olympic Air/Aegean Airlines52 is only the third prohi-
bition since the end of 2001 (when five transactions
were prohibited in a single year). The last prohibition
concerned another airline merger involving two na-
tional carriers in Ireland, another peripheral EU coun-
try: Ryanair/Aer Lingus (2007).53

Substantive Issues

Economic Analysis
Consistent with the U.S. developments highlighted

above, the Commission continues to place increasing
emphasis on economic and empirical evidence, includ-
ing in merger cases. In January 2010, the Commission
issued its Best Practices For The Submission Of Eco-
nomic Evidence And Data Collection In Cases Concern-
ing The Application Of Articles 101 And 102 TFEU And
In Merger Cases,54 which provides detailed guidance
on how the parties to a merger should present eco-
nomic evidence in order to maximize its use by the
Commission’s Chief Economist Team.

The Kraft/Cadbury55 decision illustrates the impor-
tance of economic analysis versus traditional more
structural aspects of its analysis in the Commission’s
decision-making process. As a reflection of the difficul-
ties of defining relevant markets in relation to differen-
tiated products, and especially fast-moving branded
consumer goods, the ‘‘chocolate confectionery prod-
ucts’’ discussion is relatively short and superficial, and
the conclusion is phrased tentatively (‘‘competitive con-
ditions are distinct in the various chocolate confection-
ery segments’’). On the other hand, faced with a com-
bined UK share of 60-70% in the market segment for
chocolate tablets, the Commission relied on a detailed
analysis of closeness of competition between the par-
ties’ products, including through a complex merger
simulation model, to come to the conclusion that the
high combined share did not result in a SIEC.

46 Council Regulation (EC) No 139/2004 on the control of
concentrations between undertakings (Jan. 20, 2004)

47 Guidelines on the assessment of horizontal mergers un-
der the Council Regulation on the control of concentrations be-
tween undertakings, 2004/C 31/03 (Feb. 5, 2004).

48 Guidelines on the assessment of non-horizontal mergers
under the Council Regulation on the control of concentrations
between undertakings, 2008/C 265/07 (Oct. 18, 2008).

49 Oracle/Sun Microsystems, Case M.5529 (Jan. 21, 2010).
50 Unilever/Sara Lee Body Care, Case M.5628 (Nov. 17,

2010).
51 Syngenta/Monsanto’s Sunflower Seed Business, Case

M.5675 (Nov. 17, 2010). The transaction did not originally
qualify for review under the EUMR as it did not meet the turn-
over thresholds. It was initially notified to the Spanish and
Hungarian competition authorities, who subsequently re-
quested the Commission to examine the transaction, which led
to significant delays. This demonstrates that the risk of Mem-
ber State referral of concentrations to the European Commis-
sion should not be underestimated, especially in transactions
involving substantive issues in EU-wide or global markets.

52 Olympic Air/Aegean Airlines, Case M.5830 (Jan. 26,
2011).

53 Ryanair/Aer Lingus, Case M.4439 (June 27, 2007). The
other prohibition decision since 2002 was ENI/EDP/GDP, Case
M.4064 (Dec. 9, 2004), which involved the acquisition of joint
control of Gás de Portugal (‘‘GDP’’), the incumbent gas com-
pany in Portugal, by EDP, the incumbent electricity company
in Portugal, and ENI, an Italian energy company.

54 See http://ec.europa.eu/competition/consultations/2010_
best_practices/best_practice_submissions.pdf

55 Kraft Food/Cadbury, Case M.5644 (Jan. 6, 2010).
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EU/U.S. Coordination
In that context, DG COMP and its Chief Economist

team are carefully following the debate in the U.S. re-
garding the desirability of minimizing the importance
of market definition reflected in the new U.S. Horizon-
tal Merger Guidelines and the proposed use of the so-
called UPP-test in differentiated product markets, pos-
sibly without the need for market definition.56 Also, in
Europe, this development has raised a debate as to
whether the UPP-test would mark the end of market
definition, market share and market concentration lev-
els. However, Commission officials have been quick to
confirm that market definition and market shares will
continue to be a starting point in the European Commis-
sion’s analysis.

Even though these statements have not entirely ap-
peased all worries, there are several reasons why UPP
will likely not revolutionize the Commission’s substan-
tive assessment of mergers under the EUMR.

s The European Commission often leaves market
definition open because it concludes that, regard-
less of market definition, the transaction raises or
does not raise issues.

s The Commission (in its decision) and the notifying
parties (in the Form CO notification) are still re-
quired to discuss market definition under the
EUMR.

s If a transaction raises issues in any particular
product/service segment, the Commission will
generally engage in more detailed analysis than
what is reflected in the UPP-test, which is a sim-
plified and relatively rough first measure of close-
ness of competition. As such, UPP can only be a
screen and needs to be complemented with fur-
ther analysis, such as the merger simulation
analysis used by the Commission in Kraft/
Cadbury.

Whatever the outcome of this debate on both sides of
the Atlantic, it is unlikely that the close convergence be-
tween U.S. and EU merger control policy will be signifi-
cantly affected. Since the beginning of the Millennium,
after the General Electric/Honeywell debacle,57 the U.S.
agencies and the Commission have made significant ef-
forts to closely coordinate their decision-making pro-
cesses in international transactions reviewed in both
the U.S. and the EU. The Commission now has regular
contacts with its U.S. counterparts when both agencies
are reviewing a proposed transaction, including routine
information exchanges58 and frequent discussion re-
garding possible conclusions and potential remedies.
More recently, parties have sought to facilitate the ex-
change by inviting Commission officials to meetings/
conference calls between the parties and the U.S. agen-
cies.

Regretfully, sometimes procedural differences and
different timelines can catch up with the authorities and
trump even the best intentions to coordinate. In Oracle/
Sun Microsystems, the DOJ cleared the notified trans-

action on August 20, 2009. The parties notified the same
transaction to the Commission on July 30, 2009. In No-
vember, the Commission decided to open a Phase II in-
vestigation, prompting the DOJ to issue a press release
confirming its view that the transaction did not raise
competition problems, which some interpreted as an
implicit criticism of the Commission’s decision to open
the Phase II investigation.59 The Commission eventu-
ally decided to approve the transaction without impos-
ing remedies on January 21, 2010.60 Oracle/Sun re-
mains an outlier, however, with the Commission and
U.S. agencies reaching similar conclusions in similar
timeframes in all the subsequent high-profile transat-
lantic cases, including Microsoft/Yahoo! Search Busi-
ness,61 Cisco/Tandberg62 and Intel/McAfee.63

The Counterfactual
Another trend in recent DG COMP merger decisions

is increased reliance on the counterfactual analysis to
address the question of whether a merger gives rise to
a SIEC.

The counterfactual analysis compares the potential
effect of the merger with the most competitive situation
that realistically would exist in the absence of the
merger. This can be particularly relevant in the case of
failing firms or of competing bids. Even though the
Horizontal Guidelines indicate that the Commission
will proceed to such an analysis in assessing the com-
petitive effects of mergers,64 there has generally been
very little or no discussion of the counterfactual in the
Commission’s merger decisions until very recently.

The Commission relied heavily on the counterfactual
analysis in its recent Microsoft/Yahoo! case.65 The case
involved the acquisition by Microsoft of Yahoo!’s search
business, essentially a ’three-to-two’ in online search in
Europe. Post-merger, there would be only two principal
competitors in search: Google and the combined
Microsoft/Yahoo!. Before analyzing the possible theo-
ries of harm, the decision focused extensively on the
counterfactual, i.e., the situation that would prevail ab-
sent the transaction. In that context, the Commission
noted Yahoo!’s declining sales/share in Europe, its re-
duced performance and investments in innovation, Mi-
crosoft’s failed attempts to gain share in search despite
significant investments and Google’s position as the
‘‘entrenched market leader.’’ As a result, the Commis-
sion concluded that even though the merger would re-
duce the number of competitors from three to two, it
would not lead to a SIEC because it would create a
more effective competitor against Google, and absent

56 See supra pp. 5-6.
57 General Electric/Honeywell, Case M.2220 (Jul. 3, 2001).
58 The Commission’s website now includes a model waiver

letter, to be used when the parties to a concentration grant the
Commission a waiver of its confidentiality obligations in order
to allow the Commission to exchange information with the
U.S. agencies. See http://ec.europa.eu/competition/mergers/
legislation/npwaivers.pdf.

59 http://www.justice.gov/atr/public/press_releases/2009/
251782.htm.

60 Oracle, on 14 December 2009, towards the end of the
Phase II investigation, made certain public pledges towards de-
velopers, users and customers of MySQL, an open source da-
tabase that was acquired by Sun, that the Commission took
into account in its decision in order to address certain Com-
mission concerns regarding Oracles incentives to continue to
develop MySQL after the acquisition of Sun. This is a rather
exceptional situation, and the case is on appeal before the
General Court in Luxembourg by one of MySQL founders.

61 Microsoft/Yahoo! Search Business, Case M.5727 (Feb.
18, 2010).

62 Cisco/Tandberg Case M. 5664 (March 29, 2010).
63 Intel/McAfee, Case M.5984 (Nov. 29, 2010).
64 Paragraph 9 of the Horizontal Guidelines.
65 Microsoft/Yahoo! Search Business, Case M.5727 (Feb.

18, 2010).
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the merger, it was likely that the two smaller competi-
tors would be marginalized even further.

The increased importance of counterfactual analysis
is also reflected in the new Merger Assessment Guide-
lines issued by the UK Competition Commission and
the Office of Fair Trading in September 2010
(‘‘MAGs’’),66 which cover not only horizontal, but also
non-horizontal, mergers. In addition, similar to the new
U.S. Horizontal Merger Guidelines, the MAGs put less
weight on market definition and more emphasis on the
assessment of unilateral effects.

Procedural Issues
In 2010, the General Court adopted two significant

judgments that deal with important procedural issues
under the EU Merger Control.

The first is the Aer Lingus v. Commission General
Court judgment,67, in which the General Court rejected
Aer Lingus’ appeal against a Commission decision
which refused to order Ryanair to divest its minority
stake in Aer Lingus on the basis of Articles 8(4) and 8(5)
of the EUMR. The General Court, in a somewhat con-
tradictory judgment, held essentially that the notion of
implementation of a transaction has different meanings
under Article 7 EUMR (the obligation not to implement
a transaction before the Commission has approved a
transaction) and Article 8 EUMR (enabling the Com-
mission to take action against concentrations that have
been implemented but were later prohibited by the
Commission).

Based on the General Court’s judgment, under Ar-
ticle 7 EUMR, the Commission may prevent parties
from acquiring a non-controlling minority stake, if such
minority acquisition is part of a larger concentration
that is subject to Commission approval. Such minority
acquisition can be considered as ‘‘implementation’’
even if it does not confer control. On the other hand, the
Court also found that the Commission was right to
refuse to order Ryanair to sell its minority stake in Aer
Lingus (of close to 30%) because Ryanair never ac-
quired control and therefore, because of the lack of con-
trol, no concentration had been was implemented.

The second important judgment is Editions Odile Ja-
cob SAS v. Commission68 relating to the appeal against
a 2004 decision of the Commission approving the acqui-
sition by French publisher Lagardère of its rival Vivendi
Universal Publishing (‘‘VUP’’). This judgment is highly
relevant for the so-called ’parking arrangements’
whereby a financial institution acquires a target com-
pany on behalf of a strategic buyer, and holds the target
company until the strategic buyer obtains all the neces-
sary antitrust clearances for the acquisition of the tar-
get company. Such an arrangement can be beneficial
both for the buyer and the target: they allow buyers to
be on a level playing field with other competing buyers
that may present less significant antitrust issues, while
at the same time, they allow sellers to be in a position to
receive a potentially higher purchase price immedi-
ately, without having to wait through a lengthy merger

control approval process that could potentially last very
long (up to approximately 9-12 months). However,
many officials within the Commission dislike parking
arrangements in that they could be seen as a manner to
avoid the suspension obligation under Article 7 EUMR,
discussed above.

On appeal, Odile Jacob, a third party complainant,
made exactly this claim, i.e., that by entering into the
parking arrangement, Vivendi had breached the sus-
pension obligation mainly because the parking arrange-
ment, whereby Natexis Banque Populaire (‘‘NBP’’) ac-
quired VUP, was only a front to hold VUP temporarily
in anticipation of Lagardère obtaining Commission ap-
proval. Odile Jacob claimed that in reality, Lagardère
acquired control of VUP when VUP was sold to NBP.
However, after a rigorous analysis of the arrangements
between Lagadère and NBP and, more specifically, the
rights that Lagardère had in relation to VUP while VUP
was owned by NBP, the General Court concluded, con-
trary to Odile Jacob’s allegations, that the ’parking ar-
rangement’ between Lagardère and NBP did not leave
any room for Lagardère to exercise EUMR control over
VUP. Specifically, the General Court found that until
the Commission’s approval decision, Lagardère did not
acquire any ownership rights over VUP, was barred
from appointing any representatives on the governance
bodies of NBP’s acquisition vehicles which had ac-
quired VUP and was not entitled to receive any com-
petitively sensitive information relating to VUP. Lagar-
dère had rights to intervene in certain exceptional situ-
ations (such as a general strike, liquidity crisis or
resignation of management), but even in these circum-
stances, Lagardère would have needed to obtain prior
authorization from the Commission before intervening.
Last, the General Court held that the fact that Lagar-
dère financed the VUP acquisition by NBP did not
amount to the exercise of control, given that the financ-
ing was part of the very nature of the arrangement
whereby NBP would ’carry’ the VUP assets until Lagar-
dère would acquire them.

As a result, the General Court upheld the concept of
the parking arrangements, despite the European Com-
mission’s contrary position as reflected in the Consoli-
dated Jurisdictional Notice (‘‘Notice’’). The Notice cur-
rently states that a transaction, by which the interim
buyer acquires control of a target on behalf of an ulti-
mate buyer, would constitute the first step of a single
concentration comprising the lasting acquisition of con-
trol by the ultimate buyer. As a result, according to the
Notice, the parking arrangement could be in breach of
Article 7 EUMR, which allows the Commission to stop
partial implementation (as discussed above under the
Aer Lingus judgment).

EU Merger Control in 2011
The Commission has now a well-articulated merger

policy that substantially converges with U.S. merger en-
forcement.

However, 2011 will mark a series of high-profile man-
agement changes at the senior management level in DG
COMP, which could have an impact on the handling of
individual cases. For example, Nadia Calviño, the
Deputy-Director General responsible for mergers and
antitrust, moved to DG Internal Market and was re-
placed provisionally by Cecilio Madero. Meanwhile Da-
mien Neven, DG COMP’s Chief Economist, will be re-

66 http://www.competition-commission.org.uk/about_us/
our_organisation/workstreams/analysis/pdf /100916_merger_
assessment_guidelines.pdf

67 Aer Lingus Group v. Commission, Case T-411/07 (July 6,
2010).

68 Éditions Odile Jacob v Commission, Case T-279/04 (Sept.
13, 2010).
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placed by Kai-Uwe Kühn, currently at the University of
Michigan.

In addition, if merger activity increases significantly,
merger control could well take a more prominent role
again on the EU competition scene. Olympic Air/
Aegean Airlines, where the Commission did not hesi-
tate to adopt a prohibition decision despite the prevail-
ing dire economic conditions in Greece, is a clear sign
that EU merger control is alive and well.

Conclusion
The increased focus of the U.S. agencies on vertical

merger enforcement has brought U.S. merger control

closer to the EU merger enforcement, which has tradi-
tionally been more focused on horizontal and vertical
foreclosure concerns.

Policy developments on both sides of the Atlantic in
2010 make clear that economic evidence and economet-
ric analysis will continue to gain prominence in global
merger review.

Finally, given the growing number of merger control
regimes with pre-closing notification and approval pro-
cesses, companies involved in global transactions and
their advisors should establish early a consistent global
merger review strategy in order to minimize delay and
divergent outcomes.
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